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(iii) Any rule, regulation, or order
issued pursuant to the sections speci-
fied in paragraph (b)(I)(i) of this sec-
tion;

(iv) Any term, condition, or limita-
tion of any license issued under the
sections specified in paragraph (b)(1)(i)
of this section.

(2) For any violation for which a li-
cense may be revoked under section 186
of the Atomic Energy Act of 1954, as
amended.

(c) The Commission may issue orders
to secure compliance with the provi-
sions of this part or to prohibit any
violation of such provisions as may be
proper to protect the common defense
and security. Enforcement actions, in-
cluding proceedings instituted with re-
spect to Agreement State licensees,
will be conducted in accordance with
the procedures set forth in part 2, sub-
part B of this chapter. Only NRC li-
censees, however, are subject to license
modification, suspension, or revocation
as a result of enforcement action.

[57 FR 55079, Nov. 24, 1992]

§75.53 Criminal penalties.

(a) Section 223 of the Atomic Energy
Act of 1954, as amended, provides for
criminal sanctions for willful violation
of, attempted violation of, or conspir-
acy to violate, any regulation issued
under sections 161b, 161i, or 1610 of the
Act. For purposes of section 223, all the
regulations in part 75 are issued under
one or more of sections 161b, 161i, or
1610, except for the sections listed in
paragraph (b) of this section.

(b) The regulations in part 75 that
are not issued under sections 161b, 1611,
or 161o for the purposes of section 223
are as follows: §§75.1, 75.2, 75.3, 75.4,
75.5, 75.8, 75.9, 75.12, 75.37, 75.41, 75.46,
75.51, and 75.53.

[57 FR 55079, Nov. 24, 1992]
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76.119 Security facility approval and safe-
guarding of National Security Informa-
tion and Restricted Data.

Subpart F—Reports and Inspections

76.120 Reporting requirements.
76.121 Inspections.
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Subpart G—Enforcement

76.131 Violations.
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AUTHORITY: Secs. 161, 68 Stat. 948, as
amended, secs. 1312, 1701, as amended, 106
Stat. 2932, 2951, 2952, 2953, 110 Stat. 1321-349,
(42 U.S.C. 2201, 2297b-11, 2297f); secs. 201, as
amended, 204, 206, 88 Stat. 1244, 1245, 1246 (42
U.S.C. 5841, 5842, 5845, 5846); sec. 234(a), 83
Stat. 444, as amended by Pub. L. 104-134, 110
Stat. 1321, 1321-349 (42 U.S.C. 2243(a)).

Sec. 76.7 also issued under Pub. L. 95-601,
sec. 10, 92 Stat. 2951 (42 U.S.C. 5851). Sec. 76.22
is also issued under sec. 193(f), as amended,
104 Stat. 2835, as amended by Pub. L. 104-134,
110 Stat. 1321, 1321-349 (42 U.S.C. 2243(f)). Sec.
76.35()) also issued under sec. 122, 68 Stat. 939
(42 U.S.C. 2152).

SOURCE: 59 FR 48960, Sept. 23, 1994, unless
otherwise noted.

Subpart A—General Provisions

§76.1 Purpose.

(a) This part establishes require-
ments that will govern the operation of
those portions of the Portsmouth and
Paducah Gaseous Diffusion Plants lo-
cated in Piketon, Ohio, and Paducah,
Kentucky, respectively, that are leased
by the United States Enrichment Cor-
poration. These requirements are pro-
mulgated to protect the public health
and safety from radiological hazards
and provide for the common defense
and security. This part also establishes
the certification process that will be
used to ensure compliance with the es-
tablished requirements.

(b) The regulations contained in this
part are issued pursuant to the Atomic
Energy Act of 1954, as amended (68
Stat. 919); Title Il of the Energy Reor-
ganization Act of 1974, as amended (88
Stat. 1242); and Titles IX and Xl of the
Energy Policy Act of 1992 (106 Stat.
2923, 2951).

§76.2 Scope.

The regulations in this part apply
only to those portions of the Ports-
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mouth and Paducah Gaseous Diffusion
Plants leased by the Corporation, per
the Lease Agreement between the De-
partment of Energy and the United
States Enrichment Corporation. This
part also gives notice to all persons
who knowingly provide to the Corpora-
tion or any contractor, or subcontrac-
tor any components, equipment, mate-
rials, or other goods or services that
relate to the activities subject to this
part that they may be individually sub-
ject to NRC enforcement action for vio-
lation of §76.10.

§76.4 Definitions.

As used in this part:

Act means the Atomic Energy Act of
1954 (68 Stat 919), and includes any
amendments to the Act.

Administrative controls means the pro-
visions relating to organization and
management, procedures, record-
keeping, review and audit, and report-
ing necessary to ensure operation of
the plant in a safe manner.

Agreement State means any State with
which the Commission has entered into
an effective agreement under sub-
section 274b. of the Act.

Non-Agreement State means any other
State.

Alert means events may occur, are in
progress, or have occurred that could
lead to a release of radioactive
material[s] but that the release is not
expected to require a response by an
offsite response organization to protect
persons offsite.

Atomic energy means all forms of en-
ergy released in the course of nuclear
fission or nuclear transformation.

Certificate of compliance or certificate
means a certificate of compliance
issued pursuant to this part.

Classified matter means documents or
material revealing classified informa-
tion.

Commission means the Nuclear Regu-
latory Commission or its duly author-
ized representatives.

Common defense and security means
the common defense and security of
the United States.

Compliance plan means a plan for
achieving compliance approved pursu-
ant to this part.

Corporation means the United States
Enrichment Corporation (USEC), or its
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successor, a Corporation that is au-
thorized by statute to lease the gase-
ous diffusion enrichment plants in Pa-
ducah, Kentucky, and Piketon, Ohio,
from the department of Energy, or any
person authorized to operate one or
both of the gaseous diffusion plants, or
other facilities, pursuant to a plan for
the privatization of USEC that is ap-
proved by the President.

Department and Department of Energy
(DOE) means the Department of En-
ergy established by the Department of
Energy Organization Act (Pub. L. 95-91,
91 Stat. 565, 42 U.S.C. 7101 et seq.), to
the extent that the Department, or its
duly authorized representatives, exer-
cises functions formerly vested in the
U.S. Atomic Energy Commission, its
Chairman, members, officers and com-
ponents and transferred to the U.S. En-
ergy Research and Development Ad-
ministration and to the Administrator
thereof pursuant to Sections 104(b), (c),
and (d) of the Energy Reorganization
Act of 1974, as amended, (Pub. L. 93-438,
88 Stat. 1233 at 1237, 42 U.S.C. 5814) and
retransferred to the Secretary of En-
ergy pursuant to Section 301(a) of the
Department of Energy Organization
Act (Pub. L. 95-91, 91 Stat. 565 at 577-
578, 42 U.S.C. 7151).

Depleted uranium means the byprod-
uct residues from the uranium enrich-
ment process in which the concentra-
tion of the isotope Ugzss is less than that
occurring in natural uranium.

Director means the Director, or his or
her designee, of the Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission.

Effective dose equivalent means the
sum of the products of the dose equiva-
lent to the body organ or tissue and the
weighting factors applicable to each of
the body organs or tissues that are ir-
radiated, as defined in 10 CFR Part 20
(8820.1001 through 20.2402).

Effective kilograms of special nuclear
material means:

(1) For uranium with an enrichment
in the isotope U-235 of 0.01 (1 percent)
and above, its element weight in Kilo-
grams multiplied by the square of its
enrichment expressed as a decimal
weight fraction; and

(2) For uranium with an enrichment
in the isotope U-235 below 0.01 (1 per-

§76.4

cent), its element weight in kilograms
multiplied by 0.0001.

Formula quantity means strategic spe-
cial nuclear material in any combina-
tion in a quantity of 5000 grams or
more computed by the formula, grams
= (grams contained U-235) + 2.5(grams
U-233+grams plutonium).

Lease Agreement means the agreement
entered into as of July 1, 1993, and any
subsequent revisions between the
United States Department of Energy
and the United States Enrichment Cor-
poration.

Limiting conditions for operation
means the lowest functional capability
or performance levels of structures,
systems, components, and their sup-
port systems required for normal safe
operation of the plant.

Limiting control settings means set-
tings for automatic alarm or protective
devices related to those variables hav-
ing significant safety functions.

National Security Information means
information that has been determined
pursuant to Executive Order 12356 or
any predecessor order to require pro-
tection against unauthorized disclosure
and that is so designated.

Person means:

(1) Any individual, corporation, part-
nership, firm, association, trust, es-
tate, public or private institution,
group, Government Agency other than
the Commission or the Department, ex-
cept that the Department shall be con-
sidered a person within the meaning of
the regulations in this part to the ex-
tent that its facilities and activities
are subject to the licensing and related
regulatory authority of the Commis-
sion pursuant to Section 202 of the En-
ergy Reorganization Act of 1974, as
amended, (88 Stat. 1244); any State or
any political subdivision of or any po-
litical entity within a State, any for-
eign government or nation or any po-
litical subdivision of any such govern-
ment or nation, or other entity; and

(2) Any legal successor, representa-
tive, agent, or agency of the foregoing.

Process means a series of actions that
achieves an end or result.

Produce, when used in relation to spe-
cial nuclear material, means:

(1) To manufacture, make, produce,
or refine special nuclear material;
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(2) To separate special nuclear mate-
rial from other substances in which
such material may be contained; or

(3) To make or to produce new special
nuclear material.

Radioactive material means source ma-
terial, special nuclear material, or by-
product material, possessed, used,
transferred, or disposed of under part
76.

Restricted Data means all data con-
cerning design, manufacture or utiliza-
tion of atomic weapons, the production
of special nuclear material, or the use
of special nuclear material in the pro-
duction of energy, but does not include
data declassified or removed from the
Restricted Data category pursuant to
Section 142 of the Act.

Safety limits means those bounds
within which the process variables
must be maintained for adequate con-
trol of the operation and that must not
be exceeded in order to protect the in-
tegrity of the physical system that is
designed to guard against the uncon-
trolled release of radioactivity.

Sealed source means any radioactive
material that is encased in a capsule
designed to prevent leakage or escape
of the radioactive material.

Security facility approval means that a
determination has been made by the
NRC that a facility is eligible to use,
process, store, reproduce, transmit, or
handle classified matter.

Site area emergency means events may
occur, are in progress, or have occurred
that could lead to a significant release
of radioactive material and that could
require a response by offsite response
organizations to protect persons off-
site.

Source material means source mate-
rial as defined in Section 11z. of the
Act and in the regulations contained in
part 40 of this chapter.

Special nuclear material means:

(1) Plutonium, uranium 233, uranium
enriched in the isotope 233 or in the
isotope 235, and any other material
which the Commission, pursuant to the
provisions of Section 51 of the Act, de-
termines to be special nuclear mate-
rial, but does not include source mate-
rial; or

(2) Any material artificially enriched
in any of the foregoing, but does not
include source material.

10 CFR Ch. | (1-1-98 Edition)

Special nuclear material of low strategic
significance means:

(1) Less than an amount of special
nuclear material of moderate strategic
significance, as defined in this section,
but more than 15 grams of uranium-235
(contained in uranium enriched to 20
percent or more in the U-235 isotope),
or 15 grams of uranium-233, or 15 grams
of plutonium, or the combination of 15
grams when computed by the equation,
grams = (grams contained U-235) +
(grams plutonium) + (grams U-233); or

(2) Less than 10,000 grams but more
than 1000 grams of uranium-235 (con-
tained in uranium enriched to 10 per-
cent or more but less than 20 percent in
the U-235 isotope), or

(3) 10,000 grams or more of uranium-
235 (contained in uranium enriched
above natural but less than 10 percent
in the U-235 isotope).

Special nuclear material
strategic significance means:

(1) Less than a formula quantity of
strategic special nuclear material but
more than 1000 grams of uranium-235
(contained in uranium enriched to 20
percent or more in the U-235 isotope),
or more than 500 grams of uranium-233
or plutonium, or in a combined quan-
tity of more than 1000 grams when
computed by the equation, grams =
(grams contained U-235) + 2 (grams U-
233 + grams plutonium); or

(2) 10,000 grams or more of uranium-
235 (contained in uranium enriched to
10 percent or more but less than 20 per-
cent in the U-235 isotope).

Special nuclear material scrap means
the various forms of special nuclear
material generated during chemical
and mechanical processing, other than
recycle material and normal process
intermediates, which are unsuitable for
use in their present form, but all or
part of which will be used after further
processing.

Strategic special nuclear material
means uranium-235 (contained in ura-
nium enriched to 20 percent or more in
the U-235 isotope), uranium-233, or plu-
tonium.

Surveillance requirements means re-
quirements relating to test, calibra-
tion, or inspection to ensure that the
necessary quality of systems and com-
ponents is maintained, that plant oper-
ation will be within the safety limits,

of moderate
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and that the limiting conditions of op-
eration will be met.

Unclassified Controlled Nuclear Infor-
mation is information whose unauthor-
ized dissemination is prohibited under
Section 148 of the Atomic Energy Act.

United States, when used in a geo-
graphical sense, includes Puerto Rico
and all territories and possessions of
the United States.

Unreviewed safety question means a
change which involves any of the fol-
lowing:

(1) The probability of occurrence or
the consequences of an accident or
malfunction of equipment important to
safety previously evaluated in the safe-
ty analysis report may be increased;

(2) A possibility for an accident or
malfunction of a different type than
any evaluated previously in the safety
analysis report may be created; or

(3) The margin of safety as defined in
the basis for any technical safety re-
quirement is reduced.

[59 FR 48960, Sept. 23, 1994, as amended at 62
FR 6669, Feb. 12, 1997]

§76.5 Communications.

Except where otherwise specified, all
correspondence, reports, applications,
and other written communications sub-
mitted pursuant to 10 CFR part 76
should be addressed to the Director, Of-
fice of Nuclear Material Safety and
Safeguards, ATTN: Document Control
Desk, U.S. Nuclear Regulatory Com-
mission, Washington, DC 20555-0001,
and copies sent to the NRC Region 1lI
Office (shown in appendix D of part 20
of this chapter) and the applicable
Resident Inspector. Communications
and reports may be delivered in person
at the Commission’s offices at 11555
Rockville Pike, Rockville, Maryland,
or at the NRC Public Document Room
2120 L Street, NW. (Lower Level),
Washington DC.

§76.6 Interpretations.

Except as specifically authorized by
the Commission in writing, no inter-
pretation of the meaning of the regula-
tions in this part by any officer or em-
ployee of the Commission other than a
written interpretation by the General
Counsel will be recognized to be bind-
ing upon the Commission.

§76.7

§76.7 Employee protection.

(a) Discrimination by the Corpora-
tion, a contractor, or a subcontractor
of the Corporation against an employee
for engaging in certain protected ac-
tivities is prohibited. Discrimination
includes discharge and other actions
that relate to compensation, terms,
conditions, or privileges of employ-
ment. The protected activities are es-
tablished in Section 211 of the Energy
Reorganization Act of 1974, as amend-
ed, and in general are related to the ad-
ministration or enforcement of a re-
quirement imposed under the Atomic
Energy Act or the Energy Reorganiza-
tion Act.

(1) The protected activities include
but are not limited to:

(i) Providing the Commission or his
or her employer information about al-
leged violations of either of the above
statutes or possible violations of re-
quirements imposed under either of the
above statutes;

(ii) Refusing to engage in any prac-
tice made unlawful under either of the
above statutes or under these require-
ments if the employee has identified
the alleged illegality to the employer;

(iii) Requesting the Commission to
institute action against his or her em-
ployer for the administration or en-
forcement of these requirements;

(iv) Testifying in any Commission
proceeding, or before Congress, or at
any Federal or State proceeding re-
garding any provision (or proposed pro-
vision) of either of the above statutes;
and

(v) Assisting or participating in, or
attempting to assist or participate in,
the protected activities.

(2) These activities are protected
even if no formal proceeding is actu-
ally initiated as a result of the em-
ployee assistance or participation.

(3) This section has no application to
any employee alleging discrimination
prohibited by this section who, acting
without direction from his or her em-
ployer (or the employer’s agent), delib-
erately causes a violation of any re-
quirement of the Energy Reorganiza-
tion Act of 1974, as amended, or the
Atomic Energy Act of 1954, as amend-
ed.
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(b) Any employee who believes that
he or she has been discharged or other-
wise discriminated against by any per-
son for engaging in protected activities
specified in paragraph (a)(1) of this sec-
tion may seek a remedy for the dis-
charge or discrimination through an
administrative proceeding in the De-
partment of Labor. The administrative
proceeding must be initiated within 180
days after an alleged violation occurs
by filing a complaint alleging the vio-
lation with the Department of Labor,
Employment Standards Administra-
tion, Wage and Hour Division. The De-
partment of Labor may order rein-
statement, back pay, and compen-
satory damages.

(c) A violation of paragraphs (a), (e),
or (f) of this section by the Corpora-
tion, or a contractor or subcontractor
of the Corporation may be grounds for:

(1) Denial, revocation, or suspension
of the certificate.

(2) Other enforcement action.

(d) Actions taken by an employer or
others which adversely affect an em-
ployee may be predicated upon non-
discrimination grounds. The prohibi-
tion applies when the adverse action
occurs because the employee has en-
gaged in protected activities. An em-
ployee’s engagement in protected ac-
tivities does not automatically render
him or her immune from discharge or
discipline for legitimate reasons or
from adverse action dictated by non-
prohibited considerations.

(e)(1) The Corporation shall promi-
nently post the revision of NRC Form
3, “Notice to Employees,” referenced in
10 CFR 19.11(c). This form must be
posted at locations sufficient to permit
employees protected by this section to
observe a copy on the way to or from
their place of work. Premises must be
posted not later than the date of Direc-
tor’s decision on the initial certificate
of compliance and/or an initial plan for
achieving compliance, during the term
of the certificate, and for 30 days fol-
lowing certificate termination.

(2) The Corporation shall notify its
contractors of the prohibition against
discrimination for engaging in pro-
tected activities.

(3) Copies of NRC Form 3 may be ob-
tained by writing to the NRC Region
111 Office listed in appendix D to part 20
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of this chapter or by contacting the
NRC Office of Information Resource
Management, Information and Records
Management Branch.

(f) No agreement affecting the com-
pensation, terms, conditions, or privi-
leges of employment, including an
agreement to settle a complaint filed
by an employee with the Department
of Labor pursuant to Section 211 of the
Energy Reorganization Act of 1974, as
amended, may contain any provision
which would prohibit, restrict, or oth-
erwise discourage an employee from
participating in protected activity as
defined in paragraph (a)(1) of this sec-
tion including, but not limited to, pro-
viding information to the NRC or to
his or her employer on potential viola-
tions or other matters within NRC’s
regulatory responsibilities.

[59 FR 48960, Sept. 23, 1994, as amended at 60
FR 24553, May 9, 1995]

§76.8 Information collection require-
ments: OMB approval not required.

The information collection require-
ments contained in this part of limited
applicability apply to a wholly-owned
instrumentality of the United States
and affect fewer than ten respondents.
Therefore, Office of Management and
Budget clearance is not required pursu-
ant to the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.).

[62 FR 52190, Oct. 6, 1997]

§76.9 Completeness and accuracy of
information.

(a) Information provided to the Com-
mission or information required by
statute or by the Commission’s rules,
regulations, standards, orders, or other
conditions to be maintained by the
Corporation must be complete and ac-
curate in all material respects.

(b) The Corporation shall notify the
Commission of information identified
as having for the regulated activity a
significant implication for public
health and safety or common defense
and security. The Corporation violates
this paragraph only if the Corporation
fails to notify the Commission of infor-
mation that the Corporation has iden-
tified as having a significant implica-
tion for public health and safety or
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common defense and security. Notifica-
tion must be provided to the Adminis-
trator of NRC’s Region 11l Office with-
in 2 working days of identifying the in-
formation. This requirement is not ap-
plicable to information which is al-
ready required to be provided to the
Commission by other reporting or up-
dating requirements.

(c) Paragraph (b) of this section does
not apply until the initial certification
application is submitted pursuant to
§76.31.

§76.10 Deliberate misconduct.

(a) The Corporation or any employee
of the Corporation and any contractor
(including a supplier or consultant),
subcontractor, or any employee of a
contractor or subcontractor, who
knowingly provides to the Corporation,
or any contractor or subcontractor,
components, equipment, materials, or
other goods or services, that relate to
the Corporation’s activities subject to
this part; may not:

(1) Engage in deliberate misconduct
that causes or, but for detection, would
have caused, the Corporation to be in
violation of any rule, regulation, or
order, or any term, condition, or limi-
tation of a certificate or approval
issued by the Commission; or

(2) Deliberately submit to the NRC,
the Corporation, or its contractor or
subcontractor, information that the
person submitting the information
knows to be incomplete or inaccurate
in some respect material to the NRC.

(b) A person who violates paragraph
(a)(@) or (a)(2) of this section may be
subject to enforcement action in ac-
cordance with the procedures in 10 CFR
part 2, subpart B.

(c) For purposes of paragraph (a)(1) of
this section, deliberate misconduct by
a person means an intentional act or
omission that the person knows:

(1) Would cause the Corporation to be
in violation of any rule, regulation, or
order, or any term, condition, or limi-
tation of a certificate or approved com-
pliance plan issued by the Director; or

(2) Constitutes a violation of a re-
quirement, procedure, instruction, con-
tract, purchase order or policy of the

§76.23

Corporation, contractor, or subcontrac-
tor.

[59 FR 48960, Sept. 23, 1994, as amended at 62
FR 6669, Feb. 12, 1997]

§76.21 Certificate required.

(a) After the Commission completes
the initial certification process, the
Corporation or its contractors may not
operate the gaseous diffusion plants at
Piketon, Ohio, and Paducah, Kentucky,
unless an appropriate certificate of
compliance, and/or an approved compli-
ance plan is in effect pursuant to this
part. Except as authorized by the NRC
under other provisions of this chapter,
no person other than the Corporation
or its contractors may acquire, deliver,
receive, possess, use, or transfer radio-
active material at the gaseous diffu-
sion plants at Piketon, Ohio, and Padu-
cah, Kentucky.

(b) For the purposes of §§30.41, 40.51,
and 70.42 of this chapter, the Corpora-
tion shall be authorized to receive, and
licensees shall be authorized to trans-
fer to the Corporation, byproduct ma-
terial, source material, or special nu-
clear material to the extent permitted
under the certificate of compliance
issued, and/or the compliance plan ap-
proved, pursuant to this part.

[59 FR 48960, Sept. 23, 1994, as amended at 62
FR 6669, Feb. 12, 1997]

§76.22 Ineligibilitty of certain appli-
cants.

A certificate of compliance may not
be issued to the Corporation if the
Commission determines that:

(a) The Corporation is owned, con-
trolled, or dominated by an alien, a for-
eign corporation, or a foreign govern-
ment; or

(b) The issuance of such a certificate
of compliance would be inimical to—

(1) The common defense and security
of the United States; or

(2) The maintenance of a reliable and
economical domestic source of enrich-
ment services.

[62 FR 6670, Feb. 12, 1997]

§76.23 Specific exemptions.

The Commission may, upon its own
initiative or upon application of the
Corporation, grant such exemptions
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from the requirements of the certifi-
cation regulations as it determines are
authorized by law and will not endan-
ger life, or property, or the common de-
fense and security, and are otherwise
in the public interest.

Subpart B—Application

§76.31 Periodic application
ment.

The Corporation shall periodically
apply to the Commission for a certifi-
cate of compliance, in accordance with
§76.36, on or before April 15 of the year
specified in an existing certificate of
compliance as determined by the Com-
mission, but not less frequently than
every 5 years.

[62 FR 6670, Feb. 12, 1997]

require-

§76.33 Application procedures.

(a) Filing requirements. (1) An applica-
tion for an initial certificate of compli-
ance must be tendered by filing 20 cop-
ies of the application with the Direc-
tor, Office of Nuclear Material Safety
and Safeguards, with copies sent to the
NRC Region 11l Office and appropriate
resident inspector, in accordance with
§76.5 of this part.

(2) The application must include the
full name, address, age (if an individ-
ual), and citizenship of the applicant. If
the applicant is a corporation or other
entity, it shall indicate the State
where it was incorporated or organized,
the location of the principal office, the
names, addresses, and citizenship of its
principal office, the names, addresses,
and citizenship of its principal officers,
and shall include information known to
the applicant concerning the control or
ownership, if any, exercised over the
applicant by any alien, foreign corpora-
tion, or foreign government.

(b) Oath or affirmation. An application
for an initial certificate of compliance
must be executed in a signed original
by a duly authorized officer of the Cor-
poration under oath or affirmation.

(c) Pre-filing consultation. The Cor-
poration may confer with the Commis-
sion’s staff prior to filing an initial ap-
plication.

(d) Additional information. At any
time during the review of an initial ap-
plication, the Corporation may be re-

10 CFR Ch. | (1-1-98 Edition)

quired to supply additional informa-
tion to the Commission’s staff in order
to enable the Commission or the Direc-
tor, as appropriate, to determine
whether the certificate should be
issued or denied, or to determine
whether a compliance plan should be
approved.

(e) Withholdable information. An ini-
tial application which contains Re-
stricted Data, National Security Infor-
mation, Safeguards Information, Un-
classified Controlled Nuclear Informa-
tion, proprietary data, or other
withholdable information, must be pre-
pared in such a manner that all such
information or data are separated from
the information to be made available
to the public.

§76.35 Contents of initial application.

The application for an initial certifi-
cate of compliance must include the in-
formation identified in this section.

(a) A safety analysis report which
must include the following informa-
tion:

(1) The activities and locations in-
volving special nuclear material and
the general plan for carrying out these
activities;

(2) The name, amount, and specifica-
tions (including the chemical and phys-
ical form and, where applicable, iso-
topic content) of the special nuclear
material, source and byproduct mate-
rial the Corporation proposes to use,
possess or produce, including any ma-
terial held up in equipment from pre-
vious operations;

(3) The qualifications requirements,
including training and experience, of
the Corporation’s management organi-
zation and key individuals responsible
for safety in accordance with the regu-
lations in this chapter;

(4) An assessment of accidents based
on the requirements of §76.85;

(5) A training program that meets
the requirements of §76.95;

(6) A description of equipment and fa-
cilities which will be used by the Cor-
poration to protect health and mini-
mize danger to life or property (such as
handling devices, working areas,
shields, measuring and monitoring in-
struments, devices for the treatment
and disposal of radioactive effluent and
wastes, storage facilities, provisions
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for protection against natural phenom-
ena, fire protection systems, criticality
accident alarm systems, etc.);

(7) A description of the management
controls and oversight program to en-
sure that activities directly relevant to
nuclear safety and safeguards and secu-
rity are conducted in an appropriately
controlled manner that ensures protec-
tion of employee and public health and
safety and protection of the national
security interests; and

(8) A description of the plant site,
and a description of the principal
structures, systems, and components of
the plant.

(b) A plan prepared and approved by
DOE for achieving compliance with re-
spect to any areas of noncompliance
with the NRC’s regulations that are
identified by the Corporation as of the
date of the application that includes:

(1) A description of the areas of non-
compliance;

(2) A plan of actions and schedules
for achieving compliance; and

(3) A justification for continued oper-
ation with adequate safety and safe-
guards.

(¢) Any relevant information con-
cerning deviations from the published
Environmental Impact Statement, En-
vironmental Assessments, or environ-
mental permits under which the plants
currently operate from which the Com-
mission can prepare an environmental
assessment related to the compliance
plan.

(d) A quality assurance program that
meets the requirements of §76.93.

(e) Technical safety requirements in
accordance with §76.87. A summary
statement of the bases or reasons for
the requirements, other than those
covering administrative controls, must
also be included in the application, but
will not be considered part of the tech-
nical safety requirements.

(f) An emergency plan that meets the
requirements of §76.91.

(g) A compliance status report that
includes the status of various State,
local and Federal permits, licenses, ap-
provals, and other entitlements, as de-
scribed in §51.45(d) of this chapter. The
report must include environmental and
effluent monitoring data.

(h) A fundamental nuclear material
control plan which describes the meas-

§76.35

ures used to control and account for
special nuclear material that the Cor-
poration uses, possesses, or has access
to. The plan must describe, as appro-
priate:

(1) How formula quantities of strate-
gic special nuclear material will be
controlled and accounted for in accord-
ance with the relevant requirements of
subpart E;

(2) How special nuclear material of
moderate strategic significance will be
controlled and accounted for in accord-
ance with the relevant requirements of
subpart E; and

(3) How special nuclear material of
low strategic significance will be con-
trolled and accounted for in accordance
with the relevant requirements of sub-
part E.

(i) A transportation protection plan
which describes the measures used to
protect shipments of special nuclear
material of low strategic significance
in accordance with the relevant re-
quirements of subpart E when in tran-
sit offsite.

() A physical protection plan which
describes the measures used to protect
special nuclear material that the Cor-
poration uses, possesses, or has access
to at fixed sites. The plan must de-
scribe, as appropriate:

(1) How formula quantities of special
nuclear material will be protected
against both theft and radiological sab-
otage in accordance with the relevant
requirements of subpart E;

(2) How special nuclear material of
moderate strategic significance will be
protected in accordance with the rel-
evant requirements of subpart E;

(3) How special nuclear material of
low strategic significance will be pro-
tected in accordance with the relevant
requirements of subpart E; and

(4) The measures used to protect spe-
cial nuclear material while in transit
between protected areas, all of which
are located on a single fixed site under
the control of the applicant. The level
of protection afforded the material
while in transit may not be less than
that afforded the same material while
it was within the protected area from
which transit began.

(k) A plan describing the facility’s
proposed security procedures and con-
trols as set forth in §95.15(b) of this
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chapter for protection of classified
matter.

() In response to a written request
by the Commission, the Corporation
shall file with the Commission the in-
stallation information described in
§75.11 of this chapter on Form N-71.
The Corporation shall also permit ver-
ification of this installation informa-
tion by the International Atomic En-
ergy Agency and take any other action
necessary to implement the US/IAEA
Safeguards Agreement, as set forth in
part 75 of this chapter.

(m) A description of the program, as
appropriate, for processing, manage-
ment, and disposal of mixed and radio-
active wastes and depleted uranium
generated by operations. This descrip-
tion must be limited to processing,
management, and disposal activities
conducted during operation of the fa-
cilities while under lease to the Cor-
poration. The application must also in-
clude a description of the waste
streams generated by enrichment oper-
ations, annual volumes of depleted ura-
nium and waste expected, identifica-
tion of radioisotopes contained in the
waste, physical and chemical forms of
the depleted uranium and waste, plans
for managing the depleted uranium and
waste, and plans for ultimate disposi-
tion of the waste and depleted uranium
before turnover of the facilities to the
Department of Energy under the terms
of the lease agreement between the
United States Enrichment Corporation
and the Department.

(n) A description of the funding pro-
gram to be established to ensure that
funds will be set aside and available for
those aspects of the ultimate disposal
of waste and depleted uranium, decon-
tamination and decommissioning, re-
lating to the gaseous diffusion plants
leased to the Corporation by the De-
partment of Energy, which are the fi-
nancial responsibility of the Corpora-
tion. The Corporation shall establish
financial surety arrangements to en-
sure that sufficient funds will be avail-
able for the ultimate disposal of waste
and depleted uranium, and decon-
tamination and decommissioning ac-
tivities which are the financial respon-
sibility of the Corporation. The funding
mechanism, such as prepayment, sur-
ety, insurance, or external sinking
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fund, must ensure availability of funds
for any activities which are required to
be completed both before or after the
return of the gaseous diffusion facili-
ties to the department of Energy in ac-
cordance with the lease between the
Department and the Corporation. The
funding program must contain a basis
for cost estimates used to establish
funding levels and must contain means
of adjusting cost estimates and associ-
ated funding levels over the duration of
the lease. The funding program need
not address funding for those aspects of
decontamination and decommissioning
of the gaseous diffusion plants assigned
to the Department of Energy under the
Atomic Energy Act of 1954, as amend-
ed. The Corporation should address the
adequacy of the financing mechanism
selected in its periodic application for
certification.

[59 FR 48960, Sept. 23, 1994, as amended at 62
FR 6670, Feb. 12, 1997]

§76.36 Renewals.

(a) After issuance by the Commission
of the initial certificate of compliance
and/or an approved compliance plan,
the Corporation shall file periodic ap-
plications for renewal, as required by
§76.31.

(b) Information contained in previous
applications, statements, or reports
filed with the Commission may be ref-
erenced as part of the application, pro-
vided that the reference is clear and
specific.

(c) An application for renewal is sub-
ject to the requirements in §76.33 and

must contain the following informa-
tion:

(1) The information specified in
§76.35; or,

(2) A statement by the Corporation
that the NRC may rely upon the infor-
mation provided in the previous appli-
cation(s) upon which the existing cer-
tificate is based, except for:

(i) Any proposed changes in the exist-
ing certificate of compliance condi-
tions or technical safety requirements;

(if) Any proposed changes to the doc-
uments submitted with the previous
application in accordance with §76.35;

(iii) Any changes which the Corpora-
tion has made without prior NRC ap-
proval pursuant to §76.68; and,
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(iv) Any changes to certificate condi-
tions or technical safety requirements
for which the Corporation has sought
and received Commission approval pur-
suant to §76.45.

(d) The changes which are submitted
as part of an application for renewal in
accordance with paragraph (c)(2) of this
section, must be in the form of specific
changes to the documentation specified
in §76.35. The changes must be marked
and dated for easy identification.

[59 FR 48960, Sept. 23, 1994, as amended at 62
FR 6670, Feb. 12, 1997]

§76.37 Federal Register notice.

The Director shall publish
FEDERAL REGISTER:

(a) A notice of the filing of an appli-
cation (specifying that copies of the
application, except for Restricted Data,
Unclassified Controlled Nuclear Infor-

in the

mation, Classified National Security
Information, Safeguards Information,
Proprietary Data, or other

withholdable information will be made
available for the public inspection in
the Commission’s Public Document
Room at 2120 L Street, NW. (Lower
Level), Washington, DC, and in the
local public document room at or near
the location of the plant);

(b) A notice of opportunity for writ-
ten public comment on the application;
and

(c) The date of any scheduled public
meeting regarding the application.

§76.39 Public meeting.

(a) A public meeting will be held on
an application if the Director, in his or
her discretion, determines that a meet-
ing is in the public interest with re-
spect to a decision on the application.

(b) Conduct of public meeting.

(1) The Director shall conduct any
public meeting held on the application.

(2) Public meetings will take place
near the locale of the subject plant, un-
less otherwise specified by the Direc-
tor.

(3) A public meeting will be open to
all interested members of the public
and be conducted as deemed appro-
priate by the Director.

(4) Members of the public will be
given an opportunity during a public
meeting to make their views regarding
the application known to the Director.

§76.45

(5) A transcript will be kept of each
public meeting.

(6) No Restricted Data, Classified Na-
tional Security Information, Unclassi-
fied Controlled Nuclear Information,
Safeguards Information, Proprietary
Data, or other withholdable informa-
tion may be introduced at the meeting.

§76.41 Record underlying decisions.

(a) Any decision of the Commission
or its designee under this part in any
proceeding regarding an application for
a certificate must be based on informa-
tion in the record and facts officially
noticed in the proceeding.

(b) AIll public comments and cor-
respondence in any proceeding regard-
ing an application for a certificate
must be made a part of the public
docket of the proceeding, except as
provided under 10 CFR 2.790.

§76.43 Date for decision.

The Director will render a decision
on an application within 6 months of
the receipt of the application unless
the Director alters the date for deci-
sions and publishes notice of the new
date in the FEDERAL REGISTER.

[62 FR 6670, Feb. 12, 1997]

§76.45 Application for amendment of
certificate.

(a) Contents of amendment application.
In addition to the application for cer-
tification submitted pursuant to §76.31,
the Corporation may at any time apply
for amendment of the certificate to
cover proposed new or modified activi-
ties. The amendment application
should contain sufficient information
for the Director to make findings of
compliance or acceptability for the
proposed activities as required for the
original certificate.

(b) Director’s decision. Upon receipt of
the Corporation’s application for
amendment of the certificate, the Di-
rector will determine whether the pro-
posed activities are significant, and if
so, follow the procedures specified in
§§76.37 and 76.39. If the Director deter-
mines that the activities are not sig-
nificant, the Director will, after appro-
priate review, issue a decision pursuant
to subpart C of this part.

(c) Oath or affirmation. An application
for an amendment of the certificate of
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compliance must be executed in a
signed original by the Corporation
under oath or affirmation.

[59 FR 48960, Sept. 23, 1994, as amended at 62
FR 6670, Feb. 12, 1997]

Subpart C—Certification

§76.51 Conditions of certification.

The Corporation shall comply with
the certificate of compliance, any ap-
proved compliance plan, and the re-
quirements set forth and referenced in
this part, except as may be modified by
the certificate or approved compliance
plan.

§76.53 Consultation with Environ-

mental Protection Agency.

In reviewing an application for a cer-
tificate, including the provisions of any
compliance plan, the Director shall
consult with the Environmental Pro-
tection Agency and solicit the Environ-
mental Protection Agency’s written
comments on the application.

§76.55 Timely renewal.

In any case in which the Corporation
has timely filed a sufficient application
for a certificate of compliance, the ex-
isting certificate of compliance or ap-
proved compliance plan does not expire
until the application for a certificate
of compliance has been finally deter-
mined by the NRC. For purposes of this
rule, a sufficient application is one
that addresses all elements of §76.36.

[62 FR 6670, Feb. 12, 1997]

§76.60 Regulatory requirements which
apply.

The Nuclear Regulatory Commission
will use the following requirements for
certification of the Corporation for op-
eration of the gaseous diffusion plants:

(a) The Corporation shall provide for
adequate protection of the public
health and safety and common defense
and security.

(b) The Corporation shall
with the provisions of this part.

(¢) The Corporation shall comply
with the applicable provisions of 10
CFR part 19, ‘““Notices, Instructions and
Reports To Workers: Inspection and In-
vestigations,” with the following modi-
fications:

comply
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(1) [Reserved]

(2) The Corporation shall post NRC
Form 3 not later than the date of Di-
rector’s decision on the initial certifi-
cate of compliance and/or an initial
plan for achieving compliance, during
the term of the certificate, and for 30
days following certificate termination.

(d) The Corporation shall comply
with the applicable provisions of 10
CFR part 20, ‘“Standards For Protec-
tion Against Radiation,” with the fol-
lowing modifications:

(1) [Reserved]

(2) The Corporation shall comply
with the requirements in this part not
later than the date of the Director’s de-
cision on the initial certificate of com-
pliance and/or as specified in an ap-
proved plan for achieving compliance.

(e) The Corporation shall comply
with the applicable provisions of 10
CFR part 21, ‘“Reporting of Defects and
Noncompliance,”” with the following
modifications:

(1) The Corporation shall comply
with the requirements in §§21.6 and
21.21 not later than the date of the Di-
rector’s decision on the initial certifi-
cate of compliance and/or an initial
plan for achieving compliance.

(2) Under §21.31, procurement docu-
ments issued by the Corporation after
it submits the initial application for a
certificate of compliance must specify
that the provisions of 10 CFR part 21
apply.

(f) The Corporation shall comply
with the applicable provisions of 10
CFR part 26, ‘“‘Fitness-for-Duty Pro-
grams.” The requirements of this sec-
tion apply only if the Corporation
elects to engage in activities involving
formula quantities of strategic special
nuclear material. When applicable, the
requirements apply only to the Cor-
poration and personnel carrying out
the activities specified in §26.2(a) (1)
through (5).

(g) The Corporation shall comply
with the applicable provisions of 10
CFR part 71, ‘“Packaging and Transpor-
tation of Radioactive Material.”

(h) The Corporation shall comply
with the applicable provisions for phys-
ical security and material control and
accounting as specified in subpart E to
this part and contained in 10 CFR part
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70, ““Domestic Licensing of Special Nu-
clear Material,” part 73, ““Physical Pro-
tection of Plants and Materials,” and
part 74, ‘“Material Control and Ac-
counting of Special Nuclear Material.”
The requirements in these parts ad-
dress safeguards for three different
kinds of nuclear material: Special nu-
clear material of low strategic signifi-
cance (Category Ill), special nuclear
material of moderate strategic signifi-
cance (Category Il), and formula quan-
tities of strategic special nuclear mate-
rial (Category I). The requirements for
Category Il material apply to the pro-
duction of low enriched uranium. The
requirements for Category Il and Cat-
egory | material apply only if the Cor-
poration elects to engage in activities
that involve these kinds of material
and then only to the situations and lo-
cations that involve these kinds of ma-
terial.

(i) The Corporation shall comply
with the applicable provisions of 10
CFR part 95, ‘“‘Security Facility Ap-
proval and Safeguarding of National
Security Information and Restricted
Data,”” as specified in subpart E to this
part.

[59 FR 48960, Sept. 23, 1994, as amended at 62
FR 6670, Feb. 12, 1997]

§76.62 Issuance of certificate and/or
approval of compliance plan.

(a) Upon a finding of compliance with
the Commission’s regulations for
issuance of a certificate and/or ap-
proval of a compliance plan, the Direc-
tor shall issue a written decision ex-
plaining the decision. The Director
may issue a certificate of compliance
covering those areas where the Cor-
poration is in compliance with applica-
ble Commission requirements and ap-
prove a compliance plan for the re-
maining areas, if any, of noncompli-
ance. The Director may impose any ap-
propriate terms and conditions.

(b) The Director shall publish notice
of the decision in the FEDERAL REG-
ISTER.

(c) The Corporation, or any person
whose interest may be affected and
who submitted written comments in
response to the FEDERAL REGISTER No-
tice on the application or compliance
plan under §76.37, or provided oral com-
ments at any meeting held on the ap-
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plication or compliance plan conducted
under §76.39, may file a petition, not to
exceed 30 pages, requesting review of
the Director’s decision. This petition
must be filed with the Commission not
later than 15 days after publication of
the FEDERAL REGISTER notice. Any per-
son described in this paragraph may
file a response to any petition for re-
view, not to exceed 30 pages, within 10
days after the filing of the petition.
Unless the Commission grants the peti-
tion for review or otherwise acts with-
in 60 days after the publication of the
FEDERAL REGISTER notice, the Direc-
tor’s initial decision on the certificate
application or compliance plan be-
comes effective and final. The Commis-
sion may adopt, by order, further pro-
cedures that, in its judgment, would
serve the purpose of review of the Di-
rector’s decision.

(d) The Commission may adopt, mod-
ify, or set aside the findings, conclu-
sions, conditions, or terms in the Di-
rector’s decision and will state the
basis of its action in writing.

§76.64 Denial of certificate or compli-
ance plan.

(a) The Director may deny an appli-
cation for a certificate of compliance
or not approve a compliance plan upon
a written finding that the application
is in noncompliance with one or more
of the Commission’s requirements for
the plant, or that the compliance plan
is inadequate to protect the public
health and safety or the common de-
fense and security.

(b) The Director shall publish notice
of the decision in the FEDERAL REG-
ISTER.

(c) Before a denial of an application
for a certificate of compliance, the Di-
rector shall advise the Corporation and
the Department in writing of any areas
of noncompliance with the Commis-
sion’s regulations and offer the Depart-
ment or the Corporation an oppor-
tunity to submit a proposed compli-
ance plan prepared by the Department
regarding the identified areas of non-
compliance. The Director shall take
this action even if the Department or
the Corporation has previously submit-
ted a proposed compliance plan ad-
dressing in whole or in part the identi-
fied areas of noncompliance.
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(d) The Corporation, or any person
whose interest may be affected and
who submitted written comments in
response to the FEDERAL REGISTER no-
tice on the application or compliance
plan under §76.37 or provided oral com-
ments at any meeting held on the ap-
plication or compliance plan conducted
under §76.39, may file a petition, not to
exceed 30 pages, requesting review of
the Director’s decision. This petition
must be filed with the Commission not
later than 15 days after publication of
the FEDERAL REGISTER notice. Any per-
son described in this paragraph may
file a response to any petition for re-
view, not to exceed 30 pages, within 10
days after filing of the petition. Unless
the Commission grants the petition for
review or otherwise acts within 60 days
after the publication of the FEDERAL
REGISTER notice, the Director’s initial
decision on the certificate application
or compliance plan becomes effective
and final. The Commission may adopt,
by order, further procedures that, in its
judgment, would serve the purpose of
review of the Director’s decision.

(e) The Commission may adopt, mod-
ify, or set aside the findings, conclu-
sions, conditions, or terms in the Di-
rector’s decision and will state the
basis of its action in writing.

§76.65 Inalienability of certificates.

The certificate granted under the
regulations in this part may not be
transferred, assigned, or in any manner
disposed of, either voluntarily or invol-
untarily, directly or indirectly,
through transfer of control of any cer-
tificate to any person unless the Com-
mission, after securing full informa-
tion, finds that the transfer is in ac-
cordance with the provisions of the
Act, and consents in writing.

§76.66 Expiration and termination of
certificates.

(a) Except as provided in §76.55, each
certificate or approval issued pursuant
to this part expires at the end of the
day, in the month and year stated in
the certificate or approval.

(b) The Corporation shall notify the
Commission promptly, in writing under
§76.5, when the Corporation decides to
terminate operation at either of the
gaseous diffusion plants and other ac-
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tivities authorized under the certifi-
cate.

(c) If the Corporation does not sub-
mit a renewal application under §76.36,
the Corporation shall, on or before the
expiration date specified in the exist-
ing certificate, terminate operation of
the gaseous diffusion plants.

[59 FR 48960, Sept. 23, 1994, as amended at 62
FR 6670, Feb. 12, 1997]

§76.68 Plant changes.

(@) The Corporation may make
changes to the plant or to the plant’s
operations as described in the safety
analysis report without prior Commis-
sion approval provided all the provi-
sions of this section are met:

(1) The Corporation shall conduct a
written safety analysis which dem-
onstrates that the changes would not
result in undue risk to public health
and safety, the common defense and se-
curity, or to the environment.

(2) The changes must be authorized
by responsible management and ap-
proved by a safety review committee.

(3) The changes may not decrease ef-
fectiveness of the plant’s safety, safe-
guards, and security programs.

(4) The changes may not involve a
change in any condition to the certifi-
cate of compliance.

(5) The changes may not involve a
change to any condition to the ap-
proved compliance plan.

(6) The changes may not involve an
unreviewed safety question.

(b) To ensure that the approved ap-
plication remains current with respect
to the actual site description and that
the plant’s programs, plans, policies,
and operations are in place, the Cor-
poration shall submit revised pages to
the approved application and safety
analysis report, marked and dated to
indicate each change. The Corporation
shall evaluate any as-found conditions
that do not agree with the plant’s pro-
grams, plans, policies, and operations
in accordance with paragraph (a) of
this section. These revisions must be
submitted before April 15 of each cal-
endar year, or at a shorter interval as
may be specified in the certificate. If a
renewal application for a certificate is
filed in accordance with §76.36 of this
part, the revisions shall be incor-
porated into the application.
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(c) The Corporation shall maintain
records of changes in the plant and of
changes in the programs, plans, poli-
cies, procedures and operations de-
scribed in the approved application,
and copies of the safety analyses on
which the changes were based. The
records of plant changes must be re-
tained until the end of the duration of
the lease. The records of changes in
programs, plans, policies, procedures,
and operations and copies of the safety
analysis on which the changes were
based must be retained for a period of
2 years.

(d) The Corporation may at any time
apply under §76.45 for amendment of
the certificate to cover proposed new
or modified activities not permitted by
paragraph (a) of this section.

[59 FR 48960, Sept. 23, 1994, as amended at 62
FR 6670, Feb. 12, 1997]

§76.70 Post issuance.

(a) Amendment of certificate terms
and conditions. The terms and condi-
tions of a certificate of compliance or
an approved compliance plan are sub-
ject to modification by reason of
amendments to the Act, or by reason of
rules, regulations, or orders issued in
accordance with the Act.

(b) Revocation, suspension, or
amendments for cause. A certificate of
compliance or a compliance plan may
be revoked, suspended, or amended, in
whole or in part for:

(1) Any material false statement in
the application or statement of fact re-
quired by the Commission in connec-
tion with the application;

(2) Conditions revealed by the appli-
cation, or any report, record, inspec-
tion, or other means which would war-
rant the Commission to refuse to grant
a certificate or approve a compliance
plan on an original application; and

(3) Violation of, or failure to observe
any of, the applicable terms and condi-
tions of the Act, or the certificate of
compliance, the compliance plan, or
any rule, regulation, or order of the
Commission.

(c¢) Procedures governing amend-
ment, revocation, suspension, or im-
posing requirements by order.

(1) Except in cases of willfulness or
those in which the public health inter-
est, common defense and security, or

§76.70

safety requires otherwise, no certifi-
cate of compliance or compliance plan
may be amended, suspended, or re-
voked unless before the institution of
proceedings therefore, facts or conduct
which may warrant the action must
have been called to the attention of the
Corporation in writing and the Cor-
poration shall have been accorded an
opportunity to demonstrate or achieve
compliance with the lawful require-
ments related to such action.

(2) The Commission may institute a
proceeding to modify, suspend, or re-
voke a certificate or take such other
action as may be proper by serving on
the Corporation or other person subject
to the jurisdiction of the Commission
an order that will:

(i) Allege the violations with which
the Corporation or other person subject
to the Commission’s jurisdiction is
charged, or the potentially hazardous
conditions or other facts deemed to be
sufficient ground for the proposed ac-
tion, and specify the action proposed;

(ii) Provide that the Corporation or
other person who is charged must, and
other interested persons may, submit a
written response to the order within a
reasonable period after publication of
the order as may be specified in the
order;

(iii) Specify the issues for resolution
should the order be contested;

(iv) State the effective date of the
order; if the Commission finds the pub-
lic health, common defense and secu-
rity, or safety, so require or that the
violation or conduct causing the viola-
tion is willful, the order may provide
that the proposed action be imme-
diately effective pending further order
and include a statement of reasons for
making the proposed action imme-
diately effective;

(v) Provide that the Commission may
make a final decision after consider-
ation of the written submissions or
may in its discretion adopt by order,
upon the Commission’s own initiative
or at the request of the Corporation or
an interested person, further proce-
dures for a hearing of the issues before
making a final enforcement decision.
These procedures may include require-
ments for further participation in the
proceeding, such as the requirements
for intervention under part 2, subparts
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G or L of this chapter. Submission of
written comments by interested per-
sons do not constitute entitlement to
further participation in the proceeding.
Further procedures will not normally
be provided for at the request of an in-
terested person unless the person is ad-
versely affected by the order.

(3) The Corporation or other person
to whom the Commission has issued an
immediately effective order may, in
addition to submitting a written re-
sponse, move the Commission to set
aside the immediate effectiveness of
the order on the ground that the order,
including the need for immediate effec-
tiveness, is not based on adequate evi-
dence but on mere suspicion, un-
founded allegations, or error. The mo-
tion must state with particularity the
reasons why the order is not based on
adequate evidence and must be accom-
panied by affidavits or other evidence
relied on. The NRC staff shall respond
within 5 days of the receipt of the mo-
tion.

(d) Notice of violation. (1) In response
to an alleged violation of any provision
of the Act or NRC regulations or the
conditions of a certificate, compliance
plan, or an order issued by the Com-
mission, the Commission may serve on
the Corporation or other person subject
to the jurisdiction of the Commission a
written notice of violation. A separate
notice may be omitted if an order or
demand for information pursuant to
this section is issued that otherwise
identifies the apparent violation. The
notice of violation will concisely state
the alleged violation and will require
the Corporation or other person subject
to it, within twenty (20) days of the
date of the notice or other specified
time, to submit a written explanation
or statement in reply including:

(i) Corrective steps which have been
taken by the Corporation or other per-
son and the results achieved;

(ii) Corrective steps which will be
taken; and

(iii) The date when full compliance
will be achieved.

(2) The notice may require the Cor-
poration or other person subject to the
jurisdiction of the Commission to
admit or deny the violation and to
state the reasons for the violation, if
admitted. It may provide that, if an
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adequate reply is not received within
the time specified in the notice, the
Commission may issue an order or a
demand for information as to why the
certificate should not be modified, sus-
pended, or revoked or why such other
action as may be proper should not be
taken.

(e) Additional information. At any
time after the granting of a certificate
of compliance or approval of a compli-
ance plan, the Commission may require
further statements from the Corpora-
tion, signed under oath or affirmation,
in order to enable the Commission to
determine whether the certificate or
approved compliance plan should be
modified or revoked.

§76.72 Miscellaneous procedural mat-
ters.

(a) The filing of any petitions for re-
view or any responses thereto are gov-
erned by the procedural requirements
set forth in 10 CFR 2.701 (a) and (c),
2.708, 2.709, 2.710, 2.711, and 2.712. Addi-
tional guidance regarding the filing
and service of petitions for review of
the Director’s decision and responses
to these petitions may be provided in
the Director’s decision or by order of
the Commission.

(b) The Secretary of the Commission
has the authority to rule on procedural
matters set forth in 10 CFR 2.772.

(c) There are no restrictions on ex
parte communications or on the ability
of the NRC staff and the Commission
to communicate with one another at
any stage of the regulatory process,
with the exception that the rules on ex
parte communications and separation
of functions set forth in 10 CFR 2.780
and 2.781 apply to proceedings under 10
CFR part 2, subpart G, for imposition
of a civil penalty.

(d) The procedures set forth in 10
CFR 2.205, and in 10 CFR part 2, sub-
part G, will be applied in connection
with NRC action to impose a civil pen-
alty pursuant to Section 234 of the
Atomic Energy Act of 1954, as amend-
ed, or Section 206 of the Energy Reor-
ganization Act of 1974 and the imple-
menting regulations in 10 CFR part 21
(Reporting of Defects and Noncompli-
ance), as authorized by Section 1312(e)
of the Atomic Energy Act of 1954,as
amended.
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(e) The procedures set forth in 10
CFR 2.206 apply to a request by any
person to institute a proceeding pursu-
ant to §76.70 to amend, revoke, or sus-
pend a certificate of compliance or ap-
proved compliance plan, or for such
other action as may be proper.

[59 FR 48960, Sept. 23, 1994, as amended at 62
FR 6670, Feb. 12, 1997]

§76.74 Computation and extension of
time.

(@) In computing any period of time,
the day of the act, event or default
after which the designated period of
time begins to run is not included. The
last day of the period so computed is
included unless it is a Saturday, Sun-
day, or legal holiday at the place where
the action or event is to occur, in
which event the period runs until the
end of the next day which is neither a
Saturday, Sunday, nor holiday.

(b) Except as otherwise provided by
law, whenever an act is required or al-
lowed to be done at or within a speci-
fied time, the time fixed or the period
of time prescribed may for good cause
be extended or shortened by the Com-
mission.

§76.76 Backfitting.

(a)(1) Backfitting is defined as the
modification of, or addition to, sys-
tems, structures, or components of a
plant; or to the procedures or organiza-
tion required to operate a plant; any of
which may result from a new or
amended provision in the Commission
rules or the imposition of a regulatory
staff position interpreting the Commis-
sion rules that is either new or dif-
ferent from a previous NRC staff posi-
tion.

(2) Except as provided in paragraph
(a)(4) of this section, the Commission
shall require a systematic and docu-
mented analysis pursuant to paragraph
(b) of this section for backfits which it
seeks to impose.

(3) Except as provided in paragraph
(a)(4) of this section, the Commission
shall require the backfitting of a plant
only when it determines, based on the
analysis described in paragraph (b) of
this section, that there is a substantial
increase in the overall protection of
the public health and safety or the
common defense and security to be de-

§76.76

rived from the backfit and that the di-
rect and indirect costs of implementa-
tion for that plant are justified in view
of this increased protection.

(4) The provisions of paragraphs (a)(2)
and (a)(3) of this section are inapplica-
ble and, therefore, backfit analysis is
not required and the standards in para-
graph (a)(3) of this section do not apply
where the Commission or staff, as ap-
propriate, finds and declares, with ap-
propriately documented evaluation for
its finding, any of the following:

(i) That a modification is necessary
to bring a plant into compliance with a
certificate or the rules or orders of the
Commission, or into conformance with
written commitments by the Corpora-
tion; or

(ii) That regulatory action is nec-
essary to ensure that the plant pro-
vides adequate protection to the health
and safety of the public and is in ac-
cord with the common defense and se-
curity; or

(iii) That the regulatory action in-
volves defining or redefining what level
of protection to the public health and
safety or common defense and security
should be regarded as adequate.

(5) The Commission shall always re-
quire the backfitting of a plant if it de-
termines that the regulatory action is
necessary to ensure that the plant pro-
vides adequate protection to the health
and safety of the public and is in ac-
cord with the common defense and se-
curity.

(6) The documented evaluation re-
quired by paragraph (a)(4) of this sec-
tion must include a statement of the
objectives of and reasons for the modi-
fication and the basis for invoking the
exception. If immediate effective regu-
latory action is required, then the doc-
umented evaluation may follow, rather
than precede, the regulatory action.

(7) If there are two or more ways to
achieve compliance with a certificate
or the rules or orders of the Commis-
sion, or with written Corporation com-
mitments, or there are two or more
ways to reach a level of protection
which is adequate, then ordinarily the
Corporation is free to choose the way
which best suits its purposes. However,
should it be necessary or appropriate
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for the Commission to prescribe a spe-
cific way to comply with its require-
ments or to achieve adequate protec-
tion, then cost may be a factor in se-
lecting the way, provided that the ob-
jective of compliance or adequate pro-
tection is met.

(b) In reaching the determination re-
quired by paragraph (a)(3) of this sec-
tion, the Commission will consider how
the backfit should be scheduled in light
of other ongoing regulatory activities
at the plant and, in addition, will con-
sider information available concerning
any of the following factors as may be
appropriate and any other information
relevant and material to the proposed
backfit:

(1) Statement of the specific objec-
tives that the proposed backfit is de-
signed to achieve;

(2) General description of the activity
that would be required by the Corpora-
tion in order to complete the backfit;

(3) Potential change in the risk to
the public from the accidental release
of radioactive material;

(4) Potential impact on radiological
exposure of facility employees;

(5) Installation and continuing costs
associated with the backfit, including
the cost of plant downtime;

(6) The potential safety impact of
changes in plant or operational com-
plexity, including the relationship to
proposed and existing regulatory re-
quirements;

(7) The estimated resource burden on
the NRC associated with the proposed
backfit and the availability of such re-
sources;

(8) The potential impact of dif-
ferences in plant type, design, or age
on the relevancy and practicality of
the proposed backfit; and

(9) Whether the proposed backfit is
interim or final and, if interim, the jus-
tification for imposing the proposed
backfit on an interim basis.

() No certificate will be withheld
during the pendency of backfit analy-
ses required by the Commission’s rules.

(d) The Executive Director for Oper-
ations shall be responsible for imple-
mentation of this section, and all anal-
yses required by this section shall be
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approved by the Executive Director for
Operations or his or her designee.

[59 FR 48960, Sept. 23, 1994, as amended at 62
FR 6671, Fed. 12, 1997]

Subpart D—Safety

§76.81 Authorized use of radioactive
material.

Unless otherwise authorized by law,
the Corporation shall confine its pos-
session and use of radioactive material
to the locations and purposes covered
by the certificate and/or approved com-
pliance plan. Except as otherwise pro-
vided, the certificate or approved com-
pliance plan issued pursuant to the re-
quirements in this part entitles the
Corporation to receive title to, own,
acquire, receive, possess, and use radio-
active material in accordance with the
certificate.

§76.83 Transfer of radioactive mate-
rial.

(a) The Corporation may not transfer
radioactive material except as author-
ized pursuant to this section.

(b) Except as otherwise provided and
subject to the provisions of paragraphs
(c) and (d) of this section, the Corpora-
tion may transfer radioactive material:

(1) From one component of the Cor-
poration to another;

(2) To the Department;

(3) To the agency in any Agreement
State which regulates radioactive ma-
terials pursuant to an agreement with
the Commission under Section 274 of
the Act, if the quantity transferred is
not sufficient to form a critical mass;

(4) To any person exempt from the li-
censing requirements of t